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beh 7, 1808, the rourt entered an
Ahe clark of the court 10 1s5te a
emniiog the sherill of Galyveston
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[ an ihe M=t to be attached
il to be and appear hafare the
Fdrict coiirt of Galveston coun-
otk 8. i, March 17, 1808, the
flir b frlal of plaintiff in error,
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on said grand Jury, but,
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it or persons of Afrlcap descent,
pegroes, because of thelr race
nd that said wrand jury was
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After the motions for new trial and ar-
rost of judgment were overruled, notive
of appeal to the court of criminal appeals
was duly glven and entered  of, record.
(Tr., p 29.) |

An opinion was filed and deliversd June
8, 198 by the court of criminal appeals,
the court of Inst resert in Texas in all
eriminal matters, which affirmed tha opin.
lon of the criminal distriet eourt of Gal-
vestan county. - ‘

A motion for rehearing of the case wan
filled Junas 18, 1868, by plaintift in error.

1., p. 87

The court of eriminal appeals delivered
n lengthy opinioh upon the motion for ro-
haaring, December 7, 1895, gverruling sald
maotion,

Upan the 18th day of Decembar, 1808 na
writ of arror to the judges of the eourt
of ¢rimionl appealg of the State of Texas,
lssued out of the eirculy court of the
United States for tha Eastern district of
Trxas,

The followlng are the assignments of
error filed December 21, 1808, by plaintift
in error:

Seth Carter, Plalntiff in Error vs, the State
o! Texas, Defendant in Error-In the
Cour{ of Criminal Appeals of the Siats
of Texan,

And now comea the said plalntiff In er-
ror, by his attorney, and makes the fol-
lowing assignment of error (n the rulings
and proceedings of the court below, upon
which ha relies, sand expects to obtain a
roversal In the supreme court of the
United States, to-wit: .

FIRST ASSIGNMENT OF ERROR.

Boonuse the court of criminal appeals
should bave reversed the cuse because of
the error in the trinl court in overruling
the defendant's motlon to guash the In-

coury of | dictment, and to quash the panel of petit| State was willing to risk thelr determina-
Texas ftor all |Jurors impanoled to try the case, the sald |tlon upon the cate as made by the affl-
| motlons being mads on the ground that|

the jury commissioners appolnted to select

| the llst of petit jurors from which the|
g, | panel was drawn which tried the plaintiy |

in error selected no persons of color or
|of Afrlean descent, known as negroes, to
ferve on sald grand or petit jury, but, on
the contrary, did execluda therefrom al
personis of color or of African descent,
nown as negroes, although consisting of
constituting aboul one-fourth of
populdtion and of the reglstered voters in
siald city and county of Galveston, and
although otherwise qualified to serve as
such grand and potit Jurors, were exclud-
ed therefrom on the ground of thelr race
and color, and have been so excluded from
serving on any jury in sald criminal dis-
| triet court for A great number of years,
which Is a discrimination against the
plaintiff In error, since he is & person of
eplor and of Afrlcan descent, known as a
negro; and that such discrimination is a
denial to bhim of the equal protection of
| the Taws and of his civil rights guaran-
teed by the constitution and laws of the
United States, to which rullng of the court
the plaintiflf in etror duly excepted, which
| exeeption appears of record in the case.
' SECOND ASSIGNMENT OF ERROR.
Beciuge the court of eriminal

ehould, have roversed the chase bHecans
the ervor in the trial court in refusiog to
permit the plaintifi in error to introduce
evidence In support of €nd to prove the al
legations of his motions to quash the in-
[dictment and to quash the panel of petit
I jurors impaneled to try sald cause sud in
| disposing of sald motlons without permit-
!ting an Investigation of the matters of
tati therpin alleged; to which action of
the court the plalntiffl in error duly ex-
cepted, which exception appears of record
'in the case,

| Wherefore, the plaintiff in error prays
| that the judsment and sentence of the
| sald trial court and of the said court of
L erfminal appeals of the State of Texas be
jreversed and held for naught.
| > ' Wilford H. Smith,
Attorney far Seth Carter, Plaintiff in
| Error.
| It i not consldered necessary in this
| brief to attempr to review the testimony
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as

in order to make oul, on behall of
defendant In error, a case of murder In
the first degree, The testimony SHows
| that plaintiil in error was desperately in

chase

love with Bertha Brantley long before she o

husband,
1867, just

|obtained & divorce from her
| which oceurred November 12,
twelve days before her death, This was
a cade of deliberate murder in the first
| degree, perpetrated by plaintiff In error,
inrising out of
hearing that Alberta wag about to mapey
Dennis Brantley.
ARGUMENT,

Thie ¥ not a case In which there was
any attempt to remove the case from the
criminal distrler court of Galveston county
into the cireult court of the United States
by or under the nuthority of article 641, re-
visied statutes of the United States.

There {& no allegation made nor ques:
tion ralsed that the constitution or Inws
of the Statp of Texus In any way diserim-
tpated against the negro hecause of his
race or color, or on account of his pro-
vious condition of servitude. The only
question presented {5 whether plaintir io

any rights, franchises or immunities #s
gunranteed him by the Federal couspitn:
tion and Jlaws. Ir he has, then under
llirrts:nns of this court hig Injury can ba
! redrossed by the exercise of the revigory
| pawer of this court. The plaintifl in or-
| ror alleges that he wns
| agalngt because of his race and color, and
I dented his civil rights under the constf-
| tutlon and lnws of the United States, for
| the alleged reason that the jury commis-
sloners, consisting of three perzons, whose

duty it 15 under the laws of the State of |

| Texan 1o select grand and petit Jurors
for the ensuing lerm of the court, fajlad
110 gelect any negross 1o be members of
| eald grand jury and petit jury because of
thelr race and color. He further alloges
in his motion to auash the indictment that
negrons have been excluded from serving
on any jury in seid criminal district cour

for a great many yéars on aecount nl thelr |

racs and color, which is & diserimination
agalngt him and a denfal to him of hils
jus! rights under tha Federal constltution
and laws, because he is & person o color,
known as a negro.

{ The aot of congress of March 1. 1575,

sess!ng all other qualifications whleh are
‘or may be prescribad by law, shall be dis-
quallfied from serviee as grand or petit
jurors In any court of the United States,
or of any Sinte, on account »f race, color
or previons condition of servitude.”
| In the casd of Neal vs. Delaware, 108
U. 8., it was conceded in the court
below ns well as In argument ho'ore
| this court that colored persons had toen
excluded from jurles In the courts of
Delaware. In that case; It was shown
that the constitution and laws passed be-
fore the war and which excluded negroes
from suffrage and from serving on jurles
had never been changed after the adoplion
of the thirteenth, fourteenth and fiftecnth
amendments fo the Federal constitution
and laws which were ppased to carry out
the purpose of said amerdments, but th's
court held that In view of the fact that
the court of oyer and terminer of Dela-
ware recognized the Federal constitution
and luws as heing the supreme law of the
land, (L made no difference that euch
formsal change bad pot been effected. Such
A8 not the ecase with the Btale of Texas.
Her constitution and laws have heen
made to conform lo the Federal const|-
tutlog and Iawe. If it were a matter of
which the State court could fake judicial
sognizance, as to her citizens of all color
gorving on grand and  petit juries, ai
fon of auch is made in this case,
page 307, then could the court of eppeals
ot ‘Texas take such Judicial knowledge,

A

(Tr., pp, 80-44.) -
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cluded from the juries in this Btate, Eﬂ
it Is dented that such is the case, and
the presumption Iz that they vote and
serve on. jurles, The contrary must be
proven when It Is so alleged. In the
above clted s accused made a mot
10 have su as lssueg for the oo+
m«aloneﬂihf levy rt, which conrt
makes tha annual selection of grand and:
prtit Juroys, alse for tha clerk and bal
of said. courl., This was objested to
by the attorney general of the State of
Delawars, the motion to quash ‘the jn-
dictment and panel of potlt Jurors having
already been paszed upon. The motion
for subpoenas was denled the court on
the ground that it was without precedent
and- wasg not sccording to the practice of
the court of ayver and terminer

In this case the supremie court says:
“But, pasaing by thiz ruling of the eodrtl
below as insufficlent In ftzelf to authorise
a reversal of the judgment, we are of the
opinion that the motions to quash, sus-
tained by the affidavit of the acoused,
which appears to have been filled in rup-
port of the motionn without objection to
its competency as evidence, and was un-
contradicted by counter affidavits, or ¢ven |
by a formal denial of the grounds Aas-
slened—should have been sustained. 1f,
under the practive which obtains in the
courts of the State, the affidavic of the
prisoner could not," {f objested to, be used
ag evidence in support of a4 motion to
quash, the State could walve that objeéc-
tion, elther expressly or by not making
it at the proper time. No such objection
appears to have been made by its attor-
ney gohernl, On the contrary, the skrce-
ment that the prisoner’s verified petition
should be treated as an affdavit “n
the consideration and decision of the mo-
tions,” lwmplied, s we think, that Lthe

davit, in connection, ol coursg, with any

to HHealth and medi-
cal advics free. 1508
Arch street, Phila.
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made by accusad ar his eounsel which s
Included in the Bill of excentions, simply
by approving same and orderitg {t male
A part of the recotd. That part of the
record In this cass which Involves the
point being discussed appears as lollows
(Tr., pp. 3 and 4):

"The Siate of Texas v8. Serth Carler. No,

11,876, Indieted for murder,

“This Jday thls causs was called, and
the Stato appeared by her distylct attor-
ney and the defendant, Seth Carter, ap-
poarsd in parson, his eounsel alse being
presaent, and then eame nn to be heard tho
defendant's motion to quash and rot asile
the Indictment herein; and the enme hav-
Ing bean heard by the eourt, It i5 congid-
ered, ordered and adjudged by the =old
court that the sl motion be, and ths
same I8, in all things overruled, to which
ritling” of the ocourt the defenant, Seth
Carter, In open court exceptbd.”

It 12 (o bi presumed thit the honorable

facts of which the court might take judi-
olal notice.” ]
The suprome court of the United States,
followlng the Above language, =ays thai
the showing ns made by the affidavit, to-
| gethor with the fact that no colored citi- |
zen had ever been summoned as a juror
in tho State, which fact was =0 generally
I known that the court felt bound to tuke |
judicial knowledge of it, made ont o prima
facio case agaipst the State, through her
subordinate officers, of a (ixeriminstion
against the acoused, henece a denlal to him
of big rlghts as a citizen under the Fea-
ern] constitution and laws
| “The case at bar, however, is not such &
cagp a4 the ane nbove considered. There
was no petition for removal of the causs
into the cireuit eourt of tha Unlted Staits
vorified by the accused, no agresment on
tha part of counsel for the accused and
the prosecuting attorney that the affidavit
of plaintiff in error could be uked as pronf
of the allegations contiined In bl motions
to quash the panel of grand jurors and the
panel of petit jurors: no fact of which
the district judge could take judiclial cog-
nizance, such as that nn negro had ever
st on the jury in the courts of the State
of Texas. All these things, the necessary

6 | and muterial ¢loments in the denials of bis

elvil righia to the acensed in: ie case of
Neal ws, Delnware, are wanting In the
case At bar, Here we have 'l record shows
ing that the motion to quash the iadlet
ment ‘was sworn 1o on the 13th day of

January, 1898, and eame up for & hearing
on the trinl of the ecause March 17, 184%,
more than two months thereafter. Under
the practice of the trial courts of this
Siate, Lhe aecused should, hefore the case

whs called for trisl. have caused to he
lesied subpoenne for the witness by whom
he expected to prove the allegatious: In

his motion. He should have temdered the
witness in person apd by npme to the
court, and if thq court refused to hear
testimony, then and there, by lils atlorney,
the aocused bad th&seight to take time to
prepare his bill of exceptlons and ot
therein what he expected to prove by each
I'wliness, Article 724 of the ¢ode of crim-

Inn] procedure, revised sialutes of Texas,
1805, is as follows: “On the trial of sny
eriminal action the defendant, by himselt
or counse), may tender his hill of exvep-

tions te any decislon, opinion, order or
charge of the eourt or other progecdings
i the case, and Lhe judge shall sign stch
bill of exceptlons, under the rules pre

wopibed. in eivil sults, Ip order that such
declsion, eplolon, order of charge may be
raiged upon appeal.”

(nder the proceditre of the State of
Texas, if there is o dlrect conftie: halween
a fact as stated ip the stutement of focts
hill of excoptlons, Lthe
higher court will look to the bill of ex-
ceptions ak correctly staling the [fact,
However, It {8 por to be understood that
the dpprovil by ithe trial court of o hill
| of excaptions as tendered by Lhe accused
| apd an order to file same is ao admission |
by the court that everything lnntnluwll
there is true as a matter of fact.

Ip the casny of Henry Smith vs, the State
of Texus. Fourth Texas court of appesls
| vep., 630, the defentduny was convicted and
made & motion for a new trial, which was
overruled by the court, snd to which rullng
the defendant saved Wig bill of exceptions,
ptions, defondant sats
out the groundg which ware urged for a
pew trinl. The conrt allowed the bill of
exceptions und ordered it to be filed. 1In
the court of oriminal appedls;, the apprel-
claimed that the hill_of exceptions
showed *“that actunlly and in fac: thers |
was no pled entered for defendant.” The
conrtg saya: “The specific fact, and the
only specific fact, established,and sought
to he establizshed by the bill was, ag wa
apprehend, thal the defendant’s motlon
for a new trial had been overruled, and
not that the court intended to admil and
certify the fact that the grounds set aul
in the molion were true and well taken.
No other construction is warranted by the
bill as stuted. Elre why. I it b held to
| eertify the fact that no plea was antered,
might it not with the same propriety he
Feld that the bill also certifies the two
uther groutids of the matlon, vin: ‘First,
that the verdict of the jury was contrary
to the law apd to the evidence: second.
the verdict of the jury was excessive'
| We can uot belleve thut the court in al-
lowing the bill ever intended o admit
]as a fact that the verdict was contrary
/1o the law and the ovidence or that It
' wag exceiglve, and yer at the same timo
has placed tself upon recard as hoving
refused him a new (rinl, in the face of
absurdity; It would oe equivilent to a
criminal atultificatlon of fteelf by tha
court.'

23 Texas Ci. of App. Rep.. p. 355, the fo]-
lowipg langunge ls used: *'VIL It Js not
made lo appear that the court errel in
overruling defendant’'s motlon to nunsh
and get aslde Lhe 1Bt of Jurors presen‘sel
bim. We are pot informed by thes bill of
exceptione relating to this matter what
the facts were conesrning the groupnds ol
gaid motion. By signing and allowing {hs
gald bill the judge did not establish (he
truth of the grounds set forth in mald
motion, but simply certified that such a
motion had been presented o him for
snotion, and that he had overruled it. In

that tha objections urged to the st of
Jurore were not sustgloed by the fasts.”
We suggest to this court the distiostion
which I made In the practice In the court
of eriminal appeals of Texas belwesn ths
casp where there 1s n direct copfiiet te-
twoen the statement of Tacts and a bill of
excepiions and the case of approval of a
bill of exeeptions and ordering the same
filed. In the cake clted above it 1s clearly

court 1o sccept as true a fact or fa‘ts
stated in a motlon which has been incor-
porated in a bill' of exceplions, por !o

o
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In the case pf Hennessy vs. the Staie,

this sitata of the case we must presume |

shown that it i® not intended by the trial |

verify nor accept as true any siatemens |
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judge of the teial coure did his daty in
giving & hearing to the motion of the nd-
cused, angd It ik not lefl to presumption
merely (o vindlcate him In this respees, (f
ha peeded any vindieatlon., but (he record
Heelf speaks ont In the language above
quoted. “‘tho same having been heard in
court,” and eluctdntes this part of the dis-
cusslon. 1t Is an elementary principle of
the Iaw, that In our dnal sysiem of gov-
ernmont the Stale and Federal govern-
ments are supreme in thelr vespective fn
risdietions, bul that in cuse of g conpfijet
the Foederal coustltntion amd laws of cons
grosg dro the supreme law of the fand in
the: sphere of deloguted powers I'h
courts of Texns know this, The motion 1o
quasgh the Indictment raises Ao question
forelgn to the record so far o Wi eind
conrt I8 contorned, and requires sxir )
proof 1o sobstantiate the averment 1

a miatier of which the eourt conld pot take
{udictal knowledge, elther 1n Sav that
avermen! was (rue ot ountrue, It pedguired
positiye proof that the acouged was di
eriminnted against an aceount of his race
and color in this partieular case at har
regardless of what had been done by Jary
aommissloners praviougly thereto. A uni-
form coursa of action in this respeit mizht
have grent w Bt in determining
questlon of discrimination the nittion
Inr came, T 1 n-
tended. hy ¢ approving the bill f
exception and orderine the mime Aled, (o
say thorehy that the grounds urged In tha
motions to guadh which were Inoluded in
gald bills wore true” hnd jury
commissioners had diseriminnted agains
the accused on count of h rao
color, or that the avermisnt of coungel for
pladntiff in error effet 1hie BT
refused to heap testimony whitsser
upon the |ss which l=mue, A
proved true, was o violation of the spirit
and letier gf the constitation and laws of
the Unitell States, wonld be uw stultification
of himsellf and which yader the clearly px
pregsed Syiswss af “this deutt fweant n
Versal.

It is to be presumed that the trial court
did his duty In the premlises. It in to ba
presumed that, at the time he passeid upon
the motion 10 quash the Indicement, ho
knew the daw of the Unived Stad TS
pressod in ghe solemn declarntions
highest and most hoporable judi
unial of this HRepublio. At the
approved the bills of ex tions
dered’ the same fled, le prést
have done dfp I view of the proced
and practice of the
expressed by her highe: onry fneriminal
matters, vize The' court of criminal ap
peals. I may he arg hat the ir
court should have ol
In this matter by haviig
itled anyvthing contaluvd in
deptions before having
Bur in the administ
nal lows of this
the grear amount of wark incumben
aur trinl Judges and thelr arduocis
of properly passing uj he admi
of testimony and properly prepu
giving in charge to the juried @
applicable (o the ©ca ) further,
this case, In view op 1
these bLille of excoption ws il
for approval some | after
the cause. and J on  thy
before adjournment of the epurt, it s not
1o be supposed that the
into considerntion
which might arjis upon. mord
mature consideration. I is ovident thit
court of criminal appeils of Tex;
dil nol conclude thin Irial court, b
his approval of the hills of exogpiions,
intended to ageert s  true  the
ments thereln containgd, The eAurt uses
the following langimgs {o theip opinion on
thi maotion far a yelearing in this casa
(Tr.. p. 44): But i t hare ap-
pellant offerad to pros allegaliong o
his motion and (he refukeil toper-
mit him.,"” The lan ge used jo b
Smith casosupra, o siion ..|I.--w an
talns 8 proffer to prove allegaiions
of the motion by the officers seiecting th
jury, and prayed for
afficers, But this oou
yuestien, ignored (his «

tha
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and or- |

imed. 1o |

Toxnhs, us |

sepuse the

top vague and, in fact,
i 4 was offered in sup-

mony of no wilness
port of the motion

The proposition contained i
herc ls stlll more vague and
names no witnoss or (ArEsd
wias proposod to provc
the motion, Und i
courts, and we be ! ;
of all sodris, a bare prop A0 JIEWNS
certaln fucts without L lug the wit-
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court,

1 the malion
Rope il

whom i

of

practicy }41 ]

Lheo

Lion

pracijee

And the bare ravitntion that Luu
court refused to hear <vidence o suppo
of sald motion s without
tise in fact no testimony Was tenderad
by appellant. * * * AL any rate, the
bill of exceptions op Lhis subject ahould
be ‘80 framed as to include all matier
sufficleny to overcoms the presumption
of the correotnoess of the rullig com-

lained of,”
'pln the case of Bush vs, Kentuchy, 'Ij‘u'
poried o the 107 U, §. Reports, pp 120-
128, the same question Is invoived #£5 In
|the ctse at bar, The statutes and )=
‘slons of Kentucky are reviewod by Uhis
court, After the adoption of the four
teenth amendment to the Federal consti-
tution, the legislature of Kentuoky twich
pissed statutes prohibiting persons of the
African race from serving as grand or

tit jurors,  This remained the slatutory
w of Kentucky till Jaouary 26, 1883,
However, the court of appeals of Kens
tucky delivered an opinlun June 2, 1880,
in the case of Commonwealth vs. John:
son, lo which they declare that the statula
luw of Kentucky is unconstitutional in &9
far as it ix o conflict with the expreased
views of the supreme court of the United

su.ug. ‘and that henpeforth ““no persen
can L Jﬁluﬂr exgluded from auy. jury

-
=

: .'*’2&-&:3;-‘:-‘3

i j ol

- TN L.

lon account of his

Legmpetent,

meaning, be-

| from.
|dt[1:wn|1- that 4 wos pot show

.

\S&Ipper;? They are :
e have a large variety

we know will suit you. Let us show you some

both in  heel

Men's Velvet Embroidered Shippers (like cut)...90¢
Mens' Imitation Alligator Slippers,

black or tan... .... ..

R

Men’s Black or Brown Dongola Slippers,

1.75, 1.50and.. ... ...,

Men's Black or Tan Imitation Seal Slip-
pers, 4,50 aAndi e s v e e s

Men’s Black or Tan

Ladies’

Adies” Black, Brown

Ladies' Black or Blue Felt Opera
Ladies' Black Dongoli Slippers, fc

Ladiss” Black Felt Slippers, felt sole. .. ..
Ladies’ Rlack Felt Juliets, felt sole.” . ..
Ladies' Black Felt Lace Shoes, kid foxe

Ladies’ Kid House Siippers, Con
and Opera lasts, 1.00 and.. ..
Ladies' Strap Slippers, Commuon
and Opera, .
Laihes' Strap Shippers; Opera, 1.0
2 strap, 1.75 and,
Boy
Dur C
kind that <l \
Bovs® Leather Legeins. ... .
\\‘\-'1‘15"21" and Misses' Jers:
Women's Over Gaiters, 4

stylish,
1oes,

1.25

...1.00
1.25
1.25

suam
saw swws

saee vane

Dongola Nulli-
fiers, 2.50

2.00 and l-50
Blick Felt
Juliets, leather

W 1.00

F | (R

or Gray [Feil Ju-
liets, leather and have some very b
sole, K o
Al veaes "J 0 18 working clisse
Slippers have to have
Jt {:m'.i. v 1,25 | and at & reas it b

exiragoo
.1 e+ 800 >
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We are extra strong in our

We have a  par-
ticularly good line of
Ladies” High Shoes
in Lace and Button,
and
spring heel, and on
up-to-date
They are—

1.50
2.00 2.50
3.00 3.50

Men's Shoes
has always been
our streng point,
We have a larger
and better select-
el slock than any
other house in
Houston, and at
the right prices.
We have them at
from $1.25 to
$7.50 2 pair, in
a variely of toes
and leathers.

$1.50 and §s5.00 prades

andsome, stvlish shaes al these prices,
caler particularly to
Hhose that
4 oo sol 1

Special ;

cabd Bareains on
| me inoandisee
H Hoes, 796, 98¢ and $1,25
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race or ooalpr.’”
has not been herstolare
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L cOgurt, apid a Ly

Jy by il
ng

U oty

aud  summonlng

IRrrodY mingste
to agstme that,
ties,. they obeyed
by the legisiniurs, l ILE N g
eluded eolored persops froin thp jury bo-
cause the atatule deslared than to be i
and corscauintly that the ap-
pelloerwas deprived by the statity of &
right which tha supreme court bolds s
scoured to bim hy the conatitution.”

The grand jury which indluted Bush
wus selected by Jury eommisdoners ap-
poloted bofore the decislon above quoted
Thies belng the case. Il made no
. by hill
of exceptions or otherwias, thit any proof
win offered in supporg of the mutlan to
quash or set selde the lodiciment. It
wad n questlon of law, not one of (et
Thls court suys: *We ara of opfnloy {bae
the rule anponnced by tho courl of Bo-
peals in Commonwelisth va, Johnson e
conslstent with sound repson und pblic
polley; and, lp confarmity therewith
in the mbusency of uoy evidenco that the
uelection of grend jurors, jo May, 1kso,
was in fact made withouwi digerimination
ngainwy colored cltigens beopuse of (heir
race—it should be assamed thet the ury
commissiorers they appointed follpwed the
stututes of Kentucky so far as they re-
stricted the selectlous of grand jurors to
citizens of the white rice.”

Thus |t will ba sesn from the declaons
of (lLis eourt, as well as Siate courls
that some Importange is sttached to the
preeumption that publie officers have fol-
lowed the law in the porformance of their

aud &
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At it cang Llod |
ot andge plalotifr ol
bud glvendy examined the vonire pn |
weir volr ddre, apd bad paescd ps eath
{1 the box az to bla blas er preludice 1a |
tho partlemlar onse, &hd had wrcepitel
twelve good and lawful men to prss upan
| Bla case. We will por digcuss thls phass
|of tha onsp for the reason that if the
matipn to quash the indietment ghould |
Huve been auataingd by the triall eourt It}
would have to be sustainyd, Decause. o
the opinioa of this court, thy jury tom- |
wissioners dlsoriminated ageinat plaipeid
in error lo Whe selection of prand jurird i
If this were true. he was diycriminaled)
agninkt In the seleeilon also. af petit,
jurors who tried hlm.. 1 not for the |
reasae Juwt given, then bueause (the (A1)
af cxceptions contalns the statement that
tha trin) court refused to hear any proafl
on the question of Alserimipetion. If this
wonrt sbould think that this disclossa sif-
fivfeni errar (o requird u reversal of (he
ease, 1t would apply 1o one motion ®
will as the othar,

wror

|
wny have |

the judgmoent as rendoered by the court of
eriminal appeals of- the 8inte of Texas
T. 8. Smlth,
Attoriey Geprral,
D, E. Simmons,
Office Asglatupl Altargay General,
Far Detondant in Error.
B s e —
Lookhart Locvals,
Lotvkhart, Texas, Detember 16. — The

gheriff was preparing to move the priss

oners from the detentlon camp back to
the eounty jall, when a new case of small-
pox developed and stopped the movement.
Vacelpation has boeep very gencral and but
Jiflo fear is enterthlned of the spread of
the disease. rh
"My, Cyrus Thonpson has hecn sppolnt-
of Hbrarian of the Clark Memorfal 1l-
hrary. -

Mr. Gastou Harisfield hns resigoed his

position an s teacher In/ the I' .! ot

high echool. L
Mre. b Wilkor of the

ter 15 attending the Womun's

elation &t Houston this weelk,
Mr. J, N. Whisenant has

his Bragos botiom farm, wi

«o terpibly In the great Hoo;

It s not claimed by piaintiff in error| g

not legally tried by n jury of

|that he wae S,

twelve fair and impartial men.

mit that as presenied by the racord, the ! has

A ope 83 marlis the puniab-
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ioves eused, and we therefore, rexpedt-
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{fully ask that this honorable eourt atfrm | .
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